INTRODUCTION
"What is man, that thou are mindful of him?", asked the Psalmist [1] . And the same question should be asked whenever judges ponder whether or not the life of a medically compromised patient should be ended. The classic situation in which this issue arises is on an application to withdraw feeding and nutrition from a patient in persistent vegetative state ("PVS").
If the diagnosis of PVS is right, said the House of Lords in Airedale NHS Trust v Bland
[2] , treatment is, by definition, futile. Not only do doctors have no duty to undertake futile treatment, they have a duty not to undertake treatment unless it is in the best interests of the patient, and where there is PVS it is, as a matter of law, not in the best interests of the patient to continue feeding and hydration. Accordingly it is lawful and, probably, mandatory, to bring about that patient's death. In coming to this conclusion, English judges and those in other jurisdictions have inevitably said something (although it generally has to be read between the lines of their judgments), about what they think the essence of a human being is. Sometimes these thoughts are presumptions: sometimes they are reasoned conclusions. But whatever they are, they impinge significantly, but less demonstrably, on most other areas of judicial activity. It is important to identify them. Most judges think that they have a well-reasoned set of jurisprudential fundamentals. But there is nothing more fundamental than what one thinks man, the only real subject of judicial activity, is. There is an alarming poverty of judicial thought about that. The PVS cases show judicial philosophy in the raw, stripped of all the devices which usually allow judges to hide their emotional and theological colours. It may be that some of our forensic emperors have no clothes.
All judges say that they believe in the "sanctity" of human life.
[3] Although it is reassuring that they say this, it is an easy thing to say. It is less easy to say what the expression means. The judges have been more coy about that. This article examines the four possible meanings of the expression which emerge from PVS cases, and comments on how intellectually consistent the judges who have embraced each meaning have been. It concentrates on decisions of the English courts. But first, some context is necessary.
WHAT IS PVS?
PVS is a state in which there is generally extensive damage to the cerebral neocortex. The brain stem, which is responsible for the vegetative functions such as respiratory movement and the regulation of heart rate and rhythm, is more or less intact. Patients therefore breathe spontaneously, have normally functioning hearts, and require no support other than nursing care (turning, toileting etc), feeding and the provision of fluids. Feeding and hydration are generally done through nasogastric tubes, intravenous lines or stomas going directly into the stomach.
The neocortex is responsible for most of the "higher" functions of human beings. When it is destroyed: "Personality, memory, purposive action, social interaction, sentience, thought, and even emotional states are gone. Only vegetative functions and reflexes persist."
[4] Dame Elizabeth Butler-Sloss P found it helpful to think of the state as one in which there was no "evidence of a working mind." [5] Diagnosis is difficult and controversial. There are a number of different codes embodying slightly different diagnostic criteria [6] The failure of some patients to fit neatly into the diagnostic boxes has created problems for the courts. [7] Perhaps most definitively, properly diagnosed PVS patients do not have any potential to do anything except age, get ill, and die.
Caring for a patient with PVS, either as a family member or friend or as a professional carer, is inevitably harrowing. Some family members feel that the patient is already, for all practical purposes, dead, but that they cannot grieve properly. Some, conversely, feel that the essence of the person is still present, and make faithful journeys to the patient's bedside each day, or indeed care for the patient at home. Some PVS patients are, although they may not be able to realize it, the hub of their communities.
To a large extent, PVS is a creature of medical technology. It generally occurs in people who have been heroically resuscitated. Although no advanced technology is necessary to allow PVS patients to survive in PVS, in a less technologically advanced age, most of them would have died before they entered PVS.
When nutrition and hydration are withdrawn, the patient will generally die within about 14 days. It is not a nice process to watch or to think about, but all the authorities are agreed that the patient is not in pain.
WHAT IS MEANT BY THE SANCTITY OF HUMAN LIFE? THE FOUR VIEWS
Broadly, four entirely different meanings of the expression "the sanctity of life" can be detected in the authorities. They are as follows: First, that any human who is biologically alive is sacred. Second, that there is no magic in biological life per se: what is sacrosanct is the conglomeration of those characteristics of human life which constitute the quintessence of a human being. Third: it is not human life itself which is to be reverenced, but the rights which a human being possesses by reason of his humanity. And fourth: it is not the individual, or his characteristics, or his rights which are sanctified, but his status as a member of the wider community.
These propositions are examined in turn. The criterion of brain stem death has been applied to define death in all the cases. [9] , [10] Because PVS patients are alive they have (or at least the judges say that they have) all the legal rights of anyone else, including the right to life embodied in Article 2 of the European Convention on Human Rights (ECHR) [11] , but they can still be starved to death. They have, it might be said, nothing but biological life, and that can be, and indeed arguably must be, taken away. It seems, then, that in English law, the essence of a man is not regarded as identical with, or even significantly co-extensive, with, the biological fact of his existence.
PROPOSITION (1): IT IS BIOLOGICAL LIFE THAT IS SANCTIFIED
The position is more or less the same in other common law jurisdictions. [12] Cases sometimes cited as exceptions tend not to be true exceptions at all. [13] 
PROPOSITION (2): IT IS VARIOUS CHARACTERISTICS OF HUMAN LIFE THAT ARE SANCTIFIED
Judges have often expressed themselves in ways which suggest that this is what they mean by the sanctity of life. Indeed it could be said that the ratio of Bland was that the faculties possessed by PVS patients are not faculties which the court thinks are sufficiently characteristically constitutive of human beings for it to be supposed that the patient would want to continue to possess them. The assumption is that there is that there is a bare minimum of faculties which need to be present in order for a person (a) to continue to be properly human, or (b) have an interest in continued existence, or (c) deserve the full protection of the law. The cases have generally expressed themselves in terms similar to (b), but only for reasons of taste [14] .
The faculties which PVS takes away have been noted above. One could cite ad nauseam the comments of the judges of the world about the significance of the absence of those faculties. They are broadly agreed that consciousness, with all its corollaries (the capacity for self-awareness, for pain, pleasure and relationship) are necessary defining characteristics of humanity and therefore necessary for continued worthwhile human existence. Two forthright but typical examples, both from Bland, make the point:
Anthony Bland cannot see, hear or feel anything. He cannot communicate in any way. The consciousness which is the essential feature of individual personality has departed for ever. [15] The parts of [Bland's] [16] Because the spectre of misdiagnosis is so appalling, all judgments emphasise the importance of the permanence of the condition. In doing so they highlight another human characteristic: potential -the capacity to move from one state to another. But it is a limited class of translations between states which is valued. Bland, for example, did have the capacity to change from being a young man to an old man, or from being a poor man to a rich man. The changes which are valued are evidently those changes which are either willed or capable of being appreciated by the subject. The capacity for relationship (which is implicit in the capacity for communication), is also repeatedly emphasised as important. Anthony Bland, however, was involved in plenty of relationships: he was loved and valued by his family and carers, for example, (although it might be countered that the quality of those relationships was not dependent on the continued physical existence of his body). It does seem as if what was really valued was not Bland's capacity for relationship, but his ability to perceive that he was in relationship. Awareness -and particularly its apotheosis, self-awareness -is again the real defining characteristic of humanity identified and rated as important by the judges. [17] What we seem to have here is a definition of humanity (or worthwhile human existencethey come to the same thing) in terms of function. The cells in Anthony Bland's cerebral cortex did not function properly. That malfunction effectively disqualified him from sufficient identification with other humans, or sufficient participation in the human enterprise, for the support mechanisms which kept him vegetatively alive to be worth maintaining. Either Bland's intrinsic human worth resided in his cortex, and died with it, or he had no intrinsic human worth which it was imperative to maintain [18] .
PROPOSITION (3): IT IS THE RIGHTS WHICH A HUMAN BEING POSSESSES THAT ARE SANCTIFIED
This is a popular way of looking at the issue. It seems that for most judges, the important thing is not to refrain from destroying a life, but to restrain from infringing a right which the patient in question has. This analysis defines human beings as bundles of rights. It is a view which has a high regard for the law (human rights are, after all, artificial legal creatures), but a low or no view of humanity itself.
The proposition is philosophically unsatisfactory: It begs the question of whether a human being is a human being because he has rights, or whether he has rights because he is a human being.
Rights are posited on the existence of interests, and are their corollaries. In Bland, most of the judges thought that Tony Bland did have interests, and indeed said that the important question was not whether it was in his best interests of the patient to die but whether it was in his best interests to continue life-prolonging treatment [19] . [20] It was a fallacy, he said, to assume that humans have no interests except in those things which they have the capacity to experience. One could have an interest in how one's property was distributed after one's death, for example, or in the dignity with which one's unconscious body died, or in respect being paid to what are most likely to have been one's own views on the cessation of treatment. [21] , [22] ..
Only Lord Mustill said that it was a nonsense to speak of Bland having any interests at all. After noting the arguments that Tony Bland's interest in maintaining his personal dignity was being infringed by continued treatments, and that his interest in being remembered well by his family was being compromised by his family having to see him in distressing circumstances, he said that it was:
. [23] , [24] All the judges approached the question of whether treatment should be continued as a balancing exercise -balancing Tony Bland's interests in treatment against his interests in non-treatment. Lord Mustill was forthright: for him the balancing exercise was easy, because there was nothing at all to put in the pan on the side of continuing treatment. But did the others judges really think that there was anything to put in that pan? If they did, it is difficult to see what it was.
Whatever it means to be human, there was no doubt that stopping treatment would lead to Tony Bland ceasing to be human (if he had not already lost all quintessential human faculties) except insofar as the essence of human existence consists in existence in the memories of others. Yet for most of the judges to cease to exist (and therefore to cease to be human) was better for him than continuing to exist in the condition that he would otherwise have continued to exist in. For Lord Mustill it was meaningless to make assertions like that. The majority view was that an ability to exist in a state in which certain interests (broadly the interest in maintaining one's own dignity) can be protected, is so central to the definition of human life that when the ability is removed life has either come to an end or can be brought to an end [25] , [26] .
Some of this is flatly contradicted by An NHS Trust v M
[27], [28] . The contradiction is ironic: Dame Butler-Sloss P evidently thought that she was saving Bland from the potential depredations of the European Convention on Human Rights. But her judgment essentially said that the only right possessed by a PVS patient was the right not to be killed by active criminality. Put another way, the only interest possessed by such a patient was an interest in not being murdered by a commission. She thought, therefore, that PVS patients possessed less than the judges in Blandthought they possessed. She thought that there was less to revere. Although the reasoning in M is confusing, it is unsurprising that Butler-Sloss P decided, like the court in Bland, that it was justifiable to deprive such patients of their biological life.
She held that in a PVS case, Article 3 of the ECHR was not engaged. Article 3 provides that "No one shall be subjected to torture or to inhuman or degrading treatment." The NHS Trusts concerned had submitted that Article 3 could be invoked to protect a PVS patient's right to die with dignity, and that it was degrading to enforce the continuation of life in the circumstances of PVS. It was submitted against them, on behalf of the patients, that for treatment to be degrading in an Article 3 sense the patient had to be aware of the treatment (and presumably at least its degrading nature, if not feel actually degraded by it), and further that administration of medical treatment in good faith is unlikely to be a violation of Article 3. [29] Butler-Sloss P appeared to accept both of the patients' submissions, although her acceptance of the "good faith means no Article 3 breach" argument was rather mistily equivocal. In relation to the requirement of awareness, she said: There was a blistering dissent from this position by Munby J in R v General Medical Council ex p Burke [31] . He thought that Article 3 would be engaged. Probably Strasbourg would be on his side [32] . The point for present purposes is that these patients were being bothered about by the lawyers primarily because of the rights which they may or may not have had.
Article 8 ("Everyone has the right to respect for his private and family life, his home and correspondence") protects "the right to personal autonomy, otherwise described as the right to physical and bodily integrity" [33] , but, per Butler-Sloss P, does not, in the case of PVS patients, confer a right independent of the patients' Article 2 right. Its primary value in such cases is not as a guarantor of a fundamental right, but as a canon of construction:
. It is true that she did say that "....the fundamental principle....that every person's body is inviolate" [35] was also to be found in Article 8 [36] , but treated this principle as subsumed invisibly into Article 2.
Thus Article 3 gives PVS patients nothing (if Butler-Sloss P's view prevails over that of Munby J), and Article 8 gives them nothing meaningful. In terms of an ECHR analysis, then (and it was not suggested in M that any other analysis would give patients anything else), the only right such patients possess is an Article 2 right. And that right is the most technical and least comforting of possessions.
Article 2, the "Right to life", states:
"1. Everyone's right to life shall be protected by law. No one shall be deprived of his life intentionally save in the execution of a sentence of a court following his conviction of a crime for which this penalty is provided by law....."
Butler-Sloss P considered that the intention of withdrawal of treatment from a PVS patient was to bring about the patient's death or to shorten his life, [37] This is the straightforward act/omission distinction which underlies Bland. It is open to many criticisms, but for present purposes it is enough to note rhetorically that whatever the right to life means in the context of a PVS patient, it does not mean the right not to be starved out of one's biological life. However it is wrapped up, a PVS patient has no meaningful Article 2 right except a right not to be killed by a medical or external act done with the intention of killing (or, presumably, causing grievous bodily harm). That, implied Butler-Sloss P, falls beneath the threshold criteria which have to be satisfied if life is to be considered worth preserving.
PROPOSITION (4): IT IS THE HUMAN BEING'S STATUS AS A MEMBER OF THE COMMUNITY THAT IS SANCTIFIED
It might often seem as if PVS is the ultimate isolation -a sort of permanent exile from all senses, and, because senses are generally perceived as necessary to participate in community, from community itself. But even PVS patients are not islands unto themselves. Quite apart from the rights flowing from their persisting status as legally human beings which have been discussed above, they continue to have the capacity to affect others in a number of respects.
The courts have been influenced by arguments which assume that the life of a PVS patient (or anyone else) is conditionally sanctified. Such a life is regarded as sacrosanct as long as, rationally balanced, its continuation is in the overall interests of the community. This is pure utilitarianism.
Two main arguments have been deployed:
I. ARGUMENT (1): PVS PATIENTS CONSUME RESOURCES WHICH COULD OTHERWISE HELP OTHER PATIENTS. TO MAINTAIN A PVS PATIENT MIGHT THEREFORE BE TO KILL OTHER PATIENTS.
The courts have been slow to acknowledge that financial considerations might be legitimately relevant to clinical decision making. It is not difficult to understand why. The rhetoric which says that doctors, not hospital accountants, should decide how treatment should be deployed has an obvious appeal. But of course if that argument is accepted it does not mean that finances are irrelevant: it simply means that the burden of deciding how resources should be allocated rests with clinicians rather than accountants. The English law has given little help as to the principles which should underlie decisions about resource allocation. It has been argued strenuously that a doctor who takes money into consideration takes an irrelevant criterion into consideration and has therefore made a decision in a reviewably defective way [39] . Arguments can and have been mounted that there is an absolute statutory duty to give the treatment which is the patient's best interests (under the National Health Services Acts), and an absolute duty under ECHR Article 2, and that the language of absolutism necessarily outlaws economic considerations. But that is not the real world. Demands for healthcare in patients' best interests are theoretically infinite: national healthcare budgets are not, and it is not unreasonable not to have an infinite healthcare budget. That was what the Court of Appeal finally said [40] . But the courts have said little more. They tend to approach questions about funding (whether those questions are raised in a private or a public law context) wielding two analytically complementary tools: the private law Bolam test [41] (which says that a doctor will not be negligent if what he has done would be endorsed by a responsible body of medical opinion in the relevant specialty) and the public law Wednesbury test [42] (which says that a decision will not be struck down unless it is frankly irrational).
In Bland, Lord Browne-Wilkinson said that "it is not legitimate for a judge in reaching a view as to what is for the benefit of the one individual whose life is in issue to take into account the wider practical issues as to allocation of limited financial resources or the impact on third parties of altering the time at which death occurs." [43] It does not follow from this that questions of resource allocation are irrelevant to the question of whether treatment should be continued, unless one concludes that the narrow ratio of Bland is that the "best interests" test, determined by reference to the Bolam principle, is determinative of the legality of continued treatment. Lord Browne-Wilkinson himself did not seem to think that the ratio was this narrow, and was probably just cautioning against using economic criteria to help solve novel, ethically explosive questions.
Lord Mustill thought that the point about resource allocation, and other effects on third parties, was properly the business of Parliament. 
II. ARGUMENT (2): A PVS PATIENT IS INVOLVED IN EMOTIONAL RELATIONSHIPS WITH OTHER PEOPLE. SINCE THE PATIENT HAS NO INTERESTS, HIS FUTURE SHOULD BE DECIDED BY CONSIDERING THE IMPACT OF HIS SURVIVAL ON THOSE OTHER PEOPLE.
Although denuded of the ability to feel, the potential to develop, and many of the rights which the law recognises more competent people as possessing, the biological extinction or continued survival of a PVS patient matters to people other than the patient. Obvious examples are the patient's family (who might profoundly wish the patient to be allowed to die) and the clinical staff caring for the patient (who may have established a real relationship, however unilateral, with the patient, and who would be very distressed by the patient's death).
The common law, however, in its desire not to be seen to be acting in the interests of anyone but the patient, has given the interests of others little consideration. this includes the effect on carers etc of his death. A good example is NHS Trust A v M where ButlerSloss P was urged to take into account under Article 8 the views and feelings of the patients' families. [45] , [46] These observations on families' Article 8 rights are highly dubious. Probably those rights are at least engaged. It is difficult to imagine anything which interferes more obviously with A's enjoyment of his family life with B than the death of B [47] . This issue will no doubt be fully argued soon [48] .
The codes of the various clinical professional organisations unsurprisingly insist that it is good practice to consult with relatives about any decision to withdraw treatment. [49] Anything else would be old-fashioned medical paternalism of an extreme kind. Probably the English courts will grope towards a pragmatic compromise: they will acknowledge that relatives have an Article 8 right to be consulted about treatment options, and indeed other Article 8 rights engaged in any decision about treatment which might affect the survival of the patient.
SUMMARY
PVS cases force judges to be philosophers. They force them to say what they think human beings really are. All judges say that they believe in the sanctity of human life, and tend, unhelpfully, to define human life as that which is sanctified. What they mean by 'sanctity' emerges mistily in their judgments. Four views emerge: (1) That biological human life is sacred. (2) That what is sacred is the bundle of human characteristics which, if possessed, allows a being to be described as human. (3) That what are sacred are the rights that the law says a human possesses. (4) That what is sacred is the human's status as a member of the human community -with the implication that inability to participate in that community means loss of the status. There are obvious circularities in these definitions. This paper examines the way in which those four views govern judicial thinking, and notes that, judges being human themselves, there is a high degree of incoherence and inconsistency.
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